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NEW BANOVER TOWNSHIP
ZONINC WEARLNG AOARD o z’

APPEAL

Dete of appeal i _ T

Daté of Dacisiob by Zoning Officer _y /2

Appellanc’s Name Gibralter Rock, Inc.
hppellant's Address 355 Newbold Road

Fairless Hills. PA 13030

Oumer of real estate affected vy chis appeal: Gibralter Rock, Inc,

Ownar's Address _—-> Newbeld Road

Fairless Hills, PA 15030

Appellant’s imterast in propercy is _COWner

A brief description snd exmet locecion of the real mevsze Io be affscted by such
propasal 15 a follows: )
Parcel No. 4700005908008, Block 030, Unit (09
Parcel No. 470002538009, Block 032, Unit 020
and Parcel No. 470000906001, Block 032, Unit 030, Lot 3
consisting of 163¥ acres

This application is for:
x special. Excepcion (i1 Ehe alternative)
Variance
¥ Other {explain)Challenge to substantive

validity of zoning ordina:
1f appeal is for a Special Exceprion tomplate the follewiag:

Appellant claime that the Special Exception herein requested pay be allowed vo-

dar article _1-__1‘-_,___, Seetion 1102‘3, of the Kew Hemover Township Zoning

Ordinance.

8et forch & veasonsbly asccurare descriprion of the inprovements and the additions
intended to be made under this appeal, indicating tha siae af such praposed la-
PrOovements.

See attached.



10. Appallant ctate TEASONE why ¢his appeal Should be allowed.
See attached.

11, Give Che name and address of aach adjoining property oumer. (Actach a plot nlas
showiag tbe locacions of rhe adioiniag property ountrs in relation te the proper-
£y involvad in this appeal.) Attach additipnal sheer if wmore space 13 neceded,

Name Addres»

See attached plan.

12. Attach to this appsal m plot plen of the real estate affected, indicating the
aize of che lot, the locarion aad aize of improvemenis nov evectad and propoped
6 be xrected thereon.

13, Enclose Filing Fee of §_2.,000.00

STATE QF PENNSYLUANIA ©

COUNTY OF YONTGOMERY : o

Gibralter Rock, Inc., by John Silvi, President (,ppellant), being duly swers aceord-
ing t¢ law, deposes ind says that the facts sac forch ahove are Trus and correct.

: 'é &Mwlégt;

Gibralter Rock, Inc.

Sworn th aod subscribe

before me this day . John Silvi, President
of deCh . 200/ By S

/ A 9

/No&ary Publie o higd 22 P

I | c
{ MOYCE € GALLAGHER, Notary Pybic

NOTARIAL SEAL
; Warmingion Twp.. Biirks Canm. r



APPLICATION OF GIBRALTER ROCK, INC. CHALLENGING THE SUBSTANTIVE
VALIDITY OF THE NEW HANOVER TOWNSEIP ZONING ORDINANCE

The Applicant, Gibralter Rock, Inc., by and through its
attorneys, HARRIS AND HARRIS, hereby challenges the substantive
validity of the New Hanover Township Zoning Ordinance pursuant to
Section 916.1.(a){l) and Section 909.1(a) of the Pennsylvania
Municipalities Planning Code (MPC} and requests that the New
Hanover Township Zoning Hearing Board hold a hearing on this
challenge pursuant to Section 916.1.(¢) (1} of the MPC.

The Applicant is the record owner of parcels 47-508-8, 47-
2538-9 and 47-906-1 (the "Property") lccated in WNew Hanover
Township, Montgomery County. The Property is surrcunded by Church
Road, Colflesh Road, Layfield Road (Rte. 663) and Big Road (Rte.
73} . The Applicant desires to operate a guarry, Use H-12, on the
Property, part of which is zoned LI-Light Industrial District and
part of which is zoned HI-Heavy Industrial District. Use H-12-
Extractive Operation (mining, quarrying, etc.) is nect permitted in
either the LI or HI District.

The Applicant alleges that the New Hanover Township Zoning
Ordinance imposes a de jure exclusion of gquarrying in New Hanover
Township because although Use H-12 is defined at Section 305.8.L.
of the Zoning Ordinance, it is not permitted in any zoning district
in New Hanover Township. Section 302.4 states, "A use not listed
in Parts 4 through 11, as noted above, is nct permitted in the
specific zoning district." Use H-12 is not listed in Parts 4
through 11 of the Zoning Ordinance as a use permitted by right,
special exception or conditional use in any zoning district and is
therefore de jure excluded in New Hanover Township. Quarrying is
a legitimate business use of property in Pennsylvania and may not
be excluded. See Exton Quarries Inc. v. Zoning Board of
Adjustment of West Whiteland Township, 425 Pa. 43, 228 A.2d 16%
{1967) and In re: Appeal of Miller and Son Pavipg, Inc. from the

Decision of the Board of Supervisors of Plumstead Township Denving
Its Curative Amendment Application, 161 Pa.Cmwlth. 138, 636 A.2d

274 (1993).

In addition, the Applicant alleges that even if Use H-12 is
permitted in the HI-Heavy Industrial District, the New Hanover
Township Zoning Ordinance imposes a de facto exclusion of gquarrying
in New Hanover Township. The area zoned HI, which would be the
district most likely to accommodate quarrying in the Township, is
surrounded by property zoned LI-Light Industrial District, in which
quarrying is not permitted, and is so small and irregular that it
makes quarrying eccnomically impossible in either area zoned HI-
Heavy Industrial. Further, a porticn cf the land 2zcned EI is
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underlain with rock that is unsuitable for use as aggregate in road
construction and paving. For this additional reason the Zoning
Ordinance operates as a de facto exclusion of quarrying.

The Applicant also challenges all of the provisicns of the New
Hanover Township Zoning Ordinance in the HI and LI Zoning Districts
which purport to regulate quarrying operations other than the
designation of the location of the district in which guarrying is
permitted as they are preempted by the Non-Ccal Surface Mining
Conservation and Reclamaticn Act {NSMCRA). See Section 603.(b) of
the MPC, as amended by Act 68 of 2000, which provides that zoning
ordinances may contain regulations, except to the extent that those
regulations of mineral extraction by local ordinances and
enactments have heretofore been superseded and pre-empted by, inter
alia, the NSMCRA. The Applicant specifically challenges the
requirements of Section 2107.FF. (1) and (2} as preempted by NSMCRA.
The Applicant also asserts that a water impact study aleng with all
requirements of Section 305.8.L are preempted by NSMCRA to the
extent they seek to regulate the operational aspects of quarrying.
This application is being submitted with a traffic impact study
pursuant tc Section 2107.FF. (1) of the Zoning Ordinance. Finally,
the Applicant challenges the setbacks set forth in Section
305.8.L.{2) (b) (2) of the Zoning Ordinance as de facto exclusionary
and unreascnable.

in the alternative, in the event that the Zoning Hearing Board
determines that Use E-12, Extractive Operation, is permitted in the
HI-Heavy Industrial District, the Applicant hereby applies for a
special exception to cperate a quarry in the HI-Heavy Industrial
District pursuant to Section 1102.3 of the Zoning Ordinance. In
support of its request for a special exception, the Applicant will
demonstrate that it meets all of the objective criteria of the New
Hanover Townsghip Zoning Crdinance which have not been preempted,
and that its proposed use will not have a negative effect on the
health, safety and welfare of the residents of New Hanover
Township.

The Applicant seeks the following relief:

1. 2 declaration that the New Hancver Township 2Zecning
Ordinance unconstitutionally operates as both a de jure
and de facto exclusion of gquarrying in New Hanover
Township.

2. The granting of site-specific relief toc permit the
applicant to operate a quarry operation on Parcel Nos.
47-908-8, 47-2538-9% and 47-506-1 in the LI and HI
Districts subject only to compliance with the regulations
adopted pursuant to the NSMCRA and the Applicant's

2
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Department of Environmental Protection Non-Ceal Surface
Mining Permit.

3. In the alternative, a special exception tc operate a
quarry in the HI-Heavy Industrial Zoning District,
subject only to compliance with the regulations adopted
pursuant to the NSMCRA and the Applicant's Department of
Environmental Protection Non-Coal Surface Mining Permit.

Respectfully submitted,

HARRIS AND HARRIS

By:

I"-—-» fi -2
STEPHEN B. HARRIS, ESQUIRE and
DAVID J. SANDER, ESQUIRE
Attorneys for Gibralter Rock,
Inc.

F. O. Box 160

Warrington, PA 18976
{215) 343-9000
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